
IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF DELAWARE

____________________________________

) Chapter 11

In re: )

) Bankruptcy Case No. 01-11220 (MFW)

ANC RENTAL CORP., et al. )

) (Jointly Administered)

Debtors. )

____________________________________)

____________________________________

)

THE HERTZ CORPORATION, et al. )

)

Appellants, )

)

v. ) Civil Action Nos. 02-154, 02-175, 02-288

) through and including 02-299, 02-360 and

ANC RENTAL CORP., et al. ) 02-364 GMS

)

Appellees. )

____________________________________)

AMENDED MEMORANDUM AND ORDER

On February 27, 2002, the Hertz Corporation (“Hertz”) and Avis Rent a Car System Inc.

(“Avis”) filed the first of several expedited appeals from the orders of the Honorable Mary F.

Walrath of the United States Bankruptcy Court for the District of Delaware.  Several subsequent

appeals were filed.  (Case Nos. 02-175 and 02-288 though and including 02-299). In particular, the

appellants sought review of the January 28, 2002 and March 20, 2002 orders of the bankruptcy court

that permitted the debtor to reject certain of their concession contracts and subsequently negotiate

more favorable contracts at seven national airports.  On March 25, 2002, Hertz filed a motion for a

stay pending the appeals (D.I. 18 - 02-154), and Avis joined in that motion.  (D.I. 20 - 02-154).  On

May 3, 2002, the bankruptcy court entered another order that permitted the debtor to reject contracts



1 To the extent that the debtor disputes this contention, for the purposes of this motion

only, the court will accept that the contracts contain terms and conditions that prohibit dual

branding.
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at four more airports.  An appeal of this order was filed on May 10, 2002.  (D.I. 1 - 02-360.)  Hertz

filed an emergency motion for a stay pending this appeal on May 13, 2002.  (D.I. 2 - 02-360.)  Avis

also joined in this motion.  ( D.I. 1 - 02-364.)  The court finds that Hertz and Avis have failed to

demonstrate the necessary irreparable harm.  Moreover, the court finds that a stay will be harmful

to the debtor.  Therefore, both of the motions to stay will be denied.

The briefly stated facts of this case are as follows: The debtor, ANC Rental Corp (“ANC”),

is the parent company of the Alamo Rent-A-Car and National Car Rental System companies.  As the

name makes obvious, Alamo and National are car rental companies.  Hertz and Avis are also

engaged in the car rental business. 

The rental car industry is particularly active in the nation’s airports.  According to the parties,

the normal procedure for operating at an airport requires that the rental car company first bid for a

contract with the local airport authority.  If the bid is acceptable, the airport authority will issue a

contract to the winning bidder that will permit it to operate a rental car booth, or concession, at the

local airport.  The parties assert that the terms of such concession contracts usually include terms

stating that the concessionaire must earn a certain profit each year.  This is called the minimum

annual guarantee(“MAG”).  Additionally, the appellants contend that the contracts generallyprohibit

the practice of two concessionaires operating at the same concession booth.  This practice is

commonly known as “dual branding.”  The parties do not dispute that the contracts at issue contain

MAG requirements, but the debtor disputes that the contracts contain prohibitions on dual branding.1
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ANC, National, and Alamo filed for Chapter 11 bankruptcy on November 13, 2001.  As part

of their reorganization plan, National and Alamo sought to reject the concession contracts and have

ANC, as the debtor-in-possession, assume the contracts pursuant to § 365 of the bankruptcy code.

The bankruptcy court permitted this rejection and assumption in each of its three orders.  The

appellants assert that the effect of the orders is to permit Alamo and National to operate at the same

concession, which effectively permits the dual branding that the appellants contend is prohibited by

the concession contracts.  The appellees further argue that when the contracts with the airport

authorities were renegotiated with ANC, the MAG was also effectively reduced because only one

of the companies at the concession would be subject to the MAG requirement.  The orders of the

bankruptcy court currently affect concession contracts at eleven airports nationwide.

Federal Rule of Bankruptcy Procedure 8005 permits a party to seek a stay pending appeal of

an order of the bankruptcy court. See FED. R. BANKR. P. 8005.  The court may grant such a stay

when the party seeking the stay can demonstrate that: (1) it has a  likelihood of success on the merits

of the appeal; (2) it will be subject to irreparable harm if the stay is not granted; (3) the granting of

the stay will not substantially harm other interested parties; and (4) the granting of the stay would

serve the public interest. See In re Edwards, 228 B.R. 573, 575 (Bankr. E.D. Pa.1999).  If the

movant fails to make a showing on any one of these four factors, the court may deny the stay. See

In re Blackwell, 162 B.R. 117, 120 (E.D.Pa.1993).

Hertz and Avis both assert that they will suffer irreparable harm if the bankruptcy court’s

orders are not stayed and the debtor’s reorganization plan is permitted to continue.  The only

argument the appellants present in support of this contention is that ANC, National, and Alamo will

gain a “competitive advantage” if the reorganization scheme is permitted to continue because they
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will be able to operate at a lower cost than Hertz and Avis. The court is not persuaded by this

argument.  First, the amount of money the debtors will save during the consolidation process has

been quantified.  The fact that the savings can be quantified weighs against a finding of irreparable

harm. See In re Shelly's, Inc., 87 B.R.931, 935 (Bankr. S.D.Ohio1988) (indicating that even where

there might be some intangible loss to reputation, if injury is “at bottom, financial” and could be

calculated, there was no irreparable injury).

Second, where a business is threatened with serious financial harm (i.e. going out of

business) as a result of a competitor’s actions, irreparable harm may be present. See Sprint Corp.

v. Deangelo, 12 F. Supp. 2d 1188, 1194 (D. Kan. 1998) (collecting cases).  However, where the sole

injury is loss of a competitive advantage, the argument for irreparable harm is less compelling

because “revenues and customers lost to competition which can be regained through competition are

not irreparable.” Central & Southern Motor Freight Tariff Ass’n v. Household Goods Carrier’s

Bureau, 757 F.2d 301, 309 (D.C. Cir. 1985).  In other words, the marketplace should eventually be

able to correct any harm suffered by Hertz and Avis.

Third, although Hertz and Avis claim that they will be irreparably harmed in the absence of

a stay, they have failed to adduce evidence of the putative injury on the record before the court.  “To

constitute irreparable harm, however, an injury cannot be speculative, it must be certain, great, and

actual.” Sprint, 12 F. Supp. 2d at 1194 (citations and internal quotations omitted).  Although the

appellants have provided some evidence of the alleged advantage the ANC companies will receive,

they have failed to make even a prima facie showing which demonstrates a tangible financial or other

loss to Hertz or Avis.  In the absence of such evidence, any loss to Hertz or Avis is merely

speculative.



2 This information was obtained through telephone and electronic-mail communication

with the Federal Aviation Administration (“FAA”). See E-mail from Ben Castalano, FAA, to

Althea Brown, Judicial Administrator to the Honorable Gregory M. Sleet (May 21, 2002) (on file

with chambers).

3 One year is the time the parties estimate for the appeal in the absence of a stay.
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Finally, the bankruptcy court orders thus far will only affect ANC operations at eleven

airports nationwide.  In contrast, there are eighty-seven international airports and over 700 other

commercial airports in this country.2   Moreover, the majority of the eleven affected airports are

relatively small.  Given the small number of airports that are affected at this time versus the large

number of airports in this nation, the court is not persuaded that allowing the ANC companies to

consolidate operations threatens irreparable harm at present.  Additionally, although there is a

possibility that the plan may be implemented at many more airports, the court also notes that both

the appellants and the appellees have access to markets outside of the nation’s airports.  For all of

the above reasons, the court finds that the appellants have failed to demonstrate irreparable harm.

Turning to harm to other interested parties, it is clear that granting a stay would have a

substantial and detrimental effect on the debtor’s plan of reorganization.  According to the debtors,

once the plan is fully implemented, savings of $136,000,000 will be achieved.  The appellants argue

that any savings at present, prior to the national implementation of the plan, will only amount to

$6,000,000.  The court finds that even a savings of $6,000,000 is important to a bankrupt estate.

Moreover, a one year delay in implementing the plan might well seriously jeopardize the plan.3

Thus, the court concludes that the granting of the stay would produce substantial harm to other

parties.



4 Although the motions to stay were only filed in case numbers 02-154, 02-360, and 02-

364, it is clear that the motions are intended to affect all of the pending cases.  Therefore, the

denial of the stay means that none of the pending cases will be stayed.  The parties should

therefore not attempt, absent a showing of good cause, to file additional motions to stay in the

remaining cases.
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Since the appellants have failed to demonstrate irreparable harm or lack of substantial harm

to other interested parties, the court will deny their motions for a stay of these proceedings.

Therefore, none of the pending cases will be stayed on appeal.4

For the aforementioned reasons, IT IS HEREBY ORDERED THAT:

1. The appellants’ Motion for a Stay Pending Appeal (D.I. 18 - 02-154) is DENIED.

2. Hertz’s Emergency Motion for a Stay Pending Appeal (D.I. 1 - 02-360) is DENIED.

3. Avis’ Emergency Motion for a Stay Pending Appeal (D.I. 1 - 02-364) is DENIED.

4. None of the cases in this litigation [Case Nos. 02-154, 02-175, 02-288 through and

including 02-299, 02-360, and 02-364] will be stayed pending this appeal.

Dated: May 22, 2002                  Gregory M. Sleet
UNITED STATES DISTRICT JUDGE 


